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This is a suit by Tennessee Farnmers Mitual |nsurance
Conmpany agai nst Janes Franklin Ball and his wife Deloris Ball to
recover nonies it contends was erroneously paid to themin
settlenent of this claimunder a fire insurance policy. The

Trial Court granted a summary judgnment in Tennessee Farners'



favor in the anmount of $40, 340, plus pre-judgnent interest from

the date of Tennessee Farner's paynent to the Balls.

The judgnent was predicated upon a finding by the Tria
Court that M. Ball had nmade m srepresentations in his

application for insurance which increased the risk of |oss.

M. Ball appeals, contending the Trial Court's grant of

sumrary judgnent was erroneous.

Al t hough much testinony was introduced whi ch woul d be
material at trial, we will detail only those facts which we deem
di spositive of this appeal. 1I1n doing so we will viewthe
evidence in a light nost favorable to the Balls and indul ge any
reasonabl e inferences to be drawn therefromin their favor. Byrd

v. Hall, 847 S.W2d 208 (Tenn. 1993).

I n Decenber 1988 J. Fred Wight and wife Naom M
Wight, who for sone reason were unable to deal directly with
Harry Moberl ey and Barbara J. Beck, the owners of property
adjoining them inportuned M. Ball to purchase the property with
an interest free loan fromM. Wight and then convey the

property to the Wi ghts.

In furtherance of this plan the Wights gave M. Bal
$12,500 in Decenber and the follow ng January another $12, 500,

whi ch i ndebt ednesses were evi denced by prom ssory notes.



On January 3, 1989, the Balls and the Wights
nmenori ali zed their understanding by entering into a witten
contract, which recited that the Balls contenpl ated purchasi ng
the property in question and, if purchased, agreed to sell it to
the Wights for the sumof $25,000 with the sale to be
consummat ed on or before Novenber 1, 1989. This agreenent also

contai ned the followi ng two provisions:

2. The parties acknow edge that the subject
property is presently being rented for the sum of
$175.00 per nonth. During the period of tine fromthe
date first parties becone the record owners of the
property to the date the sale is consummat ed between
first and second parties, second parties shall receive
the nmonthly rental paynents.

3. For and in consideration of the first parties
executing a warranty deed to second parties on or about
Novenber 1, 1989, second parties agree to deliver over

to first parties, marked "paid in full" two prom ssory
notes in the anount of $12,500 each . . . (Renminder of
sentence illegible.)

On January 30 M. Ball applied for and obtained a fire
i nsurance policy from Tennessee Farnmers and represented that the
purchase price was $32,000, rather than the $25,000 which he

ultimately paid, and that the Balls were the sole owners of the

property.

A second agreenent was entered into between the Balls
and the Wights which, as to the typed portion, was dated and
acknow edged, the " day of February, 1989." This date,
however, was stricken and Novenber 30, 1990, a date subsequent to

the fire, was inserted in handwiting. |In addition to providing



for the sale of the property, this agreenent provided the

fol | ow ng:

WHEREAS, the parties of the first part have agreed to
retain the house thereon, which we agree to tear down
the structure and nove sane®’ fromthe land within six
months fromthe date of conveyance. WHEREAS, the
parties of the second part hereby agrees to allow the
parties of the first part to renove the structure from
t he above referenced real estate.

On February 8 the Balls acquired the property upon
payi ng $25, 000, |ess an indebtedness of approxi mately $16, 000,

whi ch was secured by a deed of trust on the property.

On May 24, after he had nade certain inprovenents, M.
Bal |, upon the suggestion of an agent of Tennessee Farners,

i ncreased the coverage to $38, 500.

On Novenber 25 the house was destroyed by fire of

unexpl ai ned ori gin.

On Novenber 30, 1990, the Balls conveyed the property
to the Wights. This deed contained the follow ng representation

by M. Ball:

| hereby swear or affirmthat the actual or true val ue
of this transfer, whichever is greater is $25, 000. 00.

! M. Ball testified he had the option of tearing down the house or
moving it.



On Decenber 31 a proof of |oss was submtted by the
Bal |l s, which represented that no other person had an interest in
the property at the tinme the policy issued, and there had been no
change in any interest. They further represented that the actual

cash val ue of the house at the tine of the fire was $40, 000.

Ther eupon, Tennessee Farnmers paid the Balls $40, 340,

whi ch included | oss of contents.

The Trial Court found the foll ow ng m srepresentations

on the part of M. Ball:

On January 30, 1989, the defendant M. Bal
applied to the plaintiff insurance conpany for a policy
of fire and extended coverage on the Moberl ey property.

The application signed by M. Ball recited that
t he purchase price of the property was $32, 000. 00, that
it had a market val ue of $32,000.00, and that the cost
to rebuild the house on this [ ot would be $40, 00. 00.

The application also recited that the applicant
was the "sole owner” of the property.

Clearly, there were m srepresentati ons upon the
application for insurance. M. Ball recited that the
purchase price of the property was $32,000.00. 1In
actuality, it was but $25, 000. 00.

He recited that was the sol e owner,
notw t hstandi ng that at that tine he had al ready agreed

to transfer the property to the Wights, giving them at
the very |l east an equitable ownership in the property.

The Trial Court noted the provisions of T.C A 56-7-

103:



56-7-103. M srepresentation or warranty will not
avoi d policy--Exceptions.-- No witten or ora
m srepresentation or warranty therein made in the
negoti ati ons of a contract or policy of insurance, or
in the application therefor, by the insured or in the
insured's behalf, shall be deened material or defeat or
void the policy or prevent its attaching, unless such
m srepresentation or warranty is nade with actual
intent to deceive, or unless the natter represented
i ncreases the risk of |oss.

Upon doing so, the Trial Court, in resolving the issues
of the false answers and of the intent to deceive, apparently
gave consideration to the deposition of M. Ball and of the
affidavit of Mchael W Deason, who had been associated with
Al | state I nsurance Conpany for over 23 years, and was at the tine
his affidavit was given a senior account agent for Allstate in

Ki ngsport. M. Deason concluded his affidavit as foll ows:

In review ng the application and frominformation
| have received, all of the information appears to be
properly answered. | see no errors or inaccuracies in
the application itself.

It is the responsibility of the insurance conpany
through its agents and/or other nmeans to inspect the
prem ses upon which an application is witten for
coverage. The insurance conpany has sixty days to
accept or reject coverage if the property does not neet
the guidelines or requirenents. Failure to perform
t hese responsibilities would be the negligence of the
conpany and not the insured.

As a result of the docunments | have seen, it does
not appear that there have been any materi al
m srepresentations by the defendants on the
applications or at any other time. |It, |ikew se, does
not appear that the information contained in the
application or any other docunents were naterial to the
plaintiff, nor did it increase the risk of |oss.

The Trial Court then correctly stated the foll ow ng:



Whet her the answers were false and given with
intent to deceive are questions of fact for the jury;
whet her fal se answers materially increase the risk of
loss is a question for the court. Wnack v. Blue Coss
and Blue Shield, Inc., et al, 593 SW2d 294 (Tenn. 1980);
see also, Broyles v. Ford Life Ins. Co., 594 SW2d 691,
(Tenn. 1980) .

Wiile it is undoubtedly true that whether a
m srepresentation increases the risk of loss is a question for
the Court rather than the jury, it does not follow that on a
notion for summary judgnment the Court can di sregard conpetent
evi dence touching on the question. Under our summary judgnent
procedure we are required to disregard the testinony of w tnesses
for Tennessee Farners that the m srepresentati ons woul d i ncrease
the risk of loss, which | eaves the only evidence in the record
that it would not, rendering the Trial Court's grant of summary

j udgnment i nappropri ate.

In sunmary, we find that there is a genui ne dispute of
a material fact--whether the m srepresentations of M. Bal
i ncreased the risk of |loss--and that summary judgnent was

i mproperly granted.

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause remanded for further proceedi ngs
not inconsistent with this opinion. Costs of appeal are adjudged

agai nst Tennessee Farmers.



Houston M Goddard, P.J.

CONCUR:

Don T. McMiurray, J.

Charl es D. Susano, Jr., J.



